July 2, 950 


A N 8 W E R 8 


FOR 
JAMES Earl. of MORAY, 


1 THE 


PET ITION of V am Mure of Caldwall, : 
|. Eſq; one of the Barons of his Majeſty's Court 
of Exchequer in Scotland, and of Thomas Ken- 
nedy, Son and Heir of the deceaſed F rancts Ken- 
n_ of Dunure, and his Tutors and Curators. 


the Lord Ordinary's Interlocutors, therein fairly 


tor, at the Reſpondent's Inſtance, of the follow- 
ing 1 : 23d January 1765, — 8th March 176 5,—31ſt Ja- 


nuary 1766, —1 7th July 1766, and 5th March 1767, in ſo far 


as, by theſe Interlocutors, the Petitioners are found liable to 


the Reſpondent in the Coſts of Suit, and in the Expences 


of extracting the Decreet; and, upon a fair State of the Caſe, 


the Reſpondent will humbly ſubmit it to your Lordihips, if 


in any Caſe Expences have been more juſtly awarded. 


The Arguments pleaded in this Petition, for being free of 


Expences, are, that the Petitioners had a probabilis cauſa liti- 


Candi, that they were not altogether ſatisfied of the Reſpon- 
dent's having the Right of Superiority of the Lands of Ab- 
A | 


und 


ix Paicdon now ia be anfrered reclaims againſt 


recited, in the Proceſs of Reduction and Declara- 


LY * 
* 4 


| | 1 5 
bayhill, in conſequence of his Purchaſe of the late Lord Bal. 
merino's Eſtate from the Barons of Exchequer ; that it was ne- 
ceſſary for their Security, and to render their Title certain, 
and properly made up, that there ſhould be a Judgment up- 
on that Point, that Baron Mure's taking his Charter from the 
Crown, was owing to an innocent Miſtake, into which he was 
led from the former Charter under the Great Seal, which 
Baron Kennedy had obtained of theſe Lands, to be holden of 
his. Majefty ; that this did not proceed from any wilful In- 
tention of arrogating a Right, which, in their Opinion, did 
not belong to them, and that Francit Kennedy, Baron Mure's 
immediate Author, in a Repreſentation preferred to the Lord 
Ordinary, annexed to the Petition, had declared his Purpoſe 
to acquieſce how ſoon the Lord Ordinary ſhould give it as 
his Opinion, that the Titles had been erroneoutly made 
"ow far this is a juſt Repreſentation of the Petitioners 
Conduct, judicial or extrajudicial, ſhallbe humbly ſubmitted 
from the. following State of Facts, from which it will. ap- 
pear, that the Reſpondent has been moſt improperly and un- 
neceſſarily involved in this Litigation, attended with ſo much 

Expence, to obtain Redreſs of a wilful and deliberate Device, 
to ſtrip him of his Superiority, which he had bought at a 
Higher Price than Things of that Nature are uſually acquired 
from the Publick ; and as, in ſtating theſe Facts, there will 
be Occaſion to mention the extrajudicial Communings which 
paſſed between the Petitioner, Baron Mare, and the Reſpon- 
dent, previous to the intenting the aforeſaid Summons. of Re- 
duction and Declarator, your Lordſhips will hold theſe as ſo 
many undiſputed Facts, as they have all along been averred 
on the Part of the Reſpondent, and never once contraverted 
on the Part of the Petitioners. 5 OR 


The Lands of Abbayhill, Part of the Eſtate of Balnerino, 
were granted in Feu to Archibald Hamilton, to be held by him 
%%% VVV 
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of Lord Balmerino, as Superior, for Payment of 12 J. 4 1. 
Scots of Feu- duty. 
Theſe Lands were purchaſed at a judicial Sale, for Behoof Feb. 21ſt, 
| of Colonel William Kennedy ; but, as the Colonel happened to 
die ſoon after the Sale, he Diſp oſition was taken in Name of 
the late Baron Kennedy, Brother and Heir of NOS to the 
Colonel. 
The Eſtate of Balnerino became forfeited to the Cir by 
Lord Balmerino's COnvieune. for his Acceſſion. to the Rebellion 
1 J. 
. Baron ann as Purchaſer of Abbayhill, might 
have been intitled to hold theſe Lands in capite ot the Crown, 
in virtue of the Clan- act, is immaterial, as it is an undiſpu- 
ted Fact, that none of the Meaſures, required by ſaid AQ, 
were taken within the Time limited to intitle the Sub-vaſſal 
to hold theſe Lands in capite of the Crown. 
And therefore 1t follows, that, during the Time that the 
Eſtate of Balmerino was in the Hands of the Crown, by means 
of Lord Balmerino's Forfeiture, whereby there was a Surceaſe 
of any intermediate Superior, it became neceſſary, that a- 
ron Kennedy ſhould take his Charter fiom the Crown, Jupgien- 
do vices, as in place of Lord Balmerino. 
Accordingly, of this Date, Baron Kennedy expede his Char- Tuly 273 
ter under the Great Seal, the Quæ quidem of which is in the 1752. 
following Words: „On quidem terræ, &c. ad demortuum 
* Archibaldum Hamilton de Abbayhill, tent. per illum de 
* Domino Balmerino, perprius hæreditarie pertinuerunt, 
K&c. et quæ nunc de nobis tenentur, tanquam immediatis 
5 earundem ſuperioribus legitimis, ratzone forigfacturæ Ar- 
* thuri Domini Balmerino nuper demortui, immediate quon- 
dam ſuperioris earundem, virtute publicorum parliamen- 
ti actorum hac de re confect. tenen. &c.“ 
And ſuch being the Tenor of the Charter granteck to Ba- CE 
ron Rennedy, and ſuch the. declared Title under which the 
"Spe gn e that Charter ſupplendo vices, it is ſubmitted 
to» 


March 1, 
1753. 
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to your Lordſhips, without any Argument, whether Baron 


Kennedy, or any in his Right, could from thence entertain 
the leaſt Doubt, that, in the after Renewal of ſaid Inveſti- 
ture, upon the Sale of the Lord Balmerino's Eſtate, compre- 


bending, inter alia, the Superiority of theſe Lands of Abbay- 


hill, they behoved to return to hold theſe Lands of The Pur 
| chaſer, and to pay the Feu- duties to him. 

Accordingly it appears, that, in purſuance of the publick 
Advertiſements iſſued from the Court of Exchequer, accord- 
ing to the Directions of the Statute in that Behalf made, the 


Superiority and Feu-duty of theſe Lands of Abbaybill were 
expoſed to Sale by the ee of Exchequer, and purchaſed 
by the Reſpondent at thirty Years Purchaſe of the Feu- duty, 


whether that was an adequate Price or not, is not material, 


the Superiority of theſe Lands was exprelly fold and dif- 
poned. 


And it is terial to e chat though, at this Row, 


Andrew Chalmer, Writer in Edinburgh, appeared and pro- 


Feb. 4, 
1735. 


Feb. 24, f 


1755 


teſted, that the Superiority belonged to Baron Kennedy, yet 
5 being ſoon made ſenſible how improper that Proteſtation 


was, he withdrew the ſame, and acquieſced in the Reſpon- 


dent's being preferred as higheſt Purchaſer at the Roup. 


The Barons of Exchequer did thereupon, of this Date, ex- 
ecute a Diſpoſition in favours of the Reſpondent; of the Su- 


periority and Feu- duty of theſe Lands of Abbayhill, and of 
certain other Parts of the Eſtate of Balmerino, likeways pur- 


chaſed by the Reſpondent, whereupon the Reſpondent ex- 


Baron Kennedy having died in May. 1754, was ſucceeded . in 


theſe Lands by his Brother Francis, who, for a Courſe of 


1 


Years, made regular Payment to the Reſpondent of theſe 
Feu-duties, and thereby acknowledged the Reſpondent's 


Right of e of which there could not be the leaſt 
Doubt. | + 


Notwithſtanding 


pede his Charter under the Great veal, and was thereupon 7 
infeft gth April thereafter. _ 5 


} 
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Notwithſtanding of which it appears, that, when the ſajdd Jan. 29, 
Francis. Kennedy came to eſtabliſh in his Perſon the feudal © 762. 


Title of theſe Lands, as Heir to his Brother the Baron, tho 
he ſaw the Reſpondent's Charter under the Great Seal, and 
his Infeftment in this Superiority upon Record, and had paid 
the Feu- duty for ſo many Years to the Reſpondent, inſtead 
of applying to the Reſpondent for a Renewal of the Inveſti- 

ture, he ſerved himſelf Heir-in-ſpecial in theſe Lands to his 
Brother the Baron, and moſt improperly retoured' them as 
holding of the King; which Retour, as to the Holding, runs 


in theſe Words: © Et quod eædem tenentur in capite de dict. 


„ 8. D. N. rege, ſuiſque ſucceſſoribus, immediatis legitimis 
4 „ ſuperioribus earundem, (ratione forisfacturæ Arthuri Do- 

mini Balmerino, quondam immediati ſuperioris earundem) 
& in feudifirm. etc. pro annua ſolutione ſummæ duodecim 
© librarum et quatuor ſolidorum monetæ Scotiæ, etc.” and 


concludes thus: © Vero quod feudifirmæ ſeu non introitus 


9 „ Avorig, 121. 48. monetæ Scotiæ, pro annis 1753, 1754, 
9 25 1756, 1757, 1758, et 1759, ſolutæ fuerunt Comiti 
de Moray, qui nuuc jus habet ad dictam baroniam de Reſfal. 
rig, que. pertinuit dict. Domino Balmerino, uri apparent 
per receptionem et exonerationem dict. divoriarum conceſ— 
_ © ſam. per Jacobum Maul, factorem pro dict. Comite.“ 
This Retour was erroneous, and the Error was obviouſly wil- 
ful. Francis Kennedy ſaw upon Record the Reſpondent's Char- 
ter under the Great Seal, and Infeftment thereon of this Su- 
periority, his Brother the Baron withdrew the Proteſt which 
had been raſhly taken at the Sale, the Articles of Roup, and 
the Reſpondent s Diſpoſition, was on Record in Exchequer, 


Francis Kennedy had paid the Feu-duties to the Reſpondent's. : 


Factor, for all the Years ſince his Purchaſe, down to the 
17.59, and the Diſcharges. of theſe Feu- duties were produced 

at the Service. 
With what Views this ſpecial bie was s exped#4 in theſe: 
Forms dhe Beſpgadeur {hall MY n to ſay, further than 
to 


June 25, 
7655 


6 


to ben that as Baron Mure had then concluded a Bargain 


for the Purchaſe of theſe Lands, he, of this Date, obtained 
a Diſpoſition from Francis Kennedy, and, upon the 2 3d Fe- 


 truary 1763, took out a Charter under the Great Seal. 


What followed thereon merits particular Attention: The 


Reſp ondent's Agent, having received Intelligence of the fore- 
aid erroneous Service and Charter, did forthwith apply 
both to Baron Mure himſelf and his Agent, repreſenting 
the Impropriety of what had been thus done, and that the 


Baron behoved to take his Entry from the Ref; pondent : 
And as both the Baron and his Agent ſeemed then fully 
ſatisfied of the Impropriety of their Method of proccodimg, = 
they. expreſſed it in Terms unneceſlary to repeat. 


But as, notwithſtanding thereof, Baron Mure ill retained 


Poſſeſſion of the foreſaid erroneous Charter, and made no 


| Advances to ſet Matters to right, the Reſpondent, as a Spur 


to him, gave Orders to his Agent to raiſe a Summons of 
Reduction and Declarator, but which the Reſpondent did 


thereafter ſtop, upon Baron Mure's calling upon him at his 


Lodgings in Edinburgh, in the End of March or Beginning 


of April 1764, when, in reſpect of his being then about to 


| Jet out for London, he aſked, and the Reſpondent readily 


granted, a Delay till the Baron ſhould return from London, 


when the Baron ſaid he would ſettle Matters with Mr. Ken- 4 
medy, and take an Entry from the Reſpondent. + 


7 Truſting to this Promiſe, the Reſpondent delayed raiſing 


and executing the Summons of Reduction and Declarator, 


not only till the Baron returned from London, but durin 


the whole Summer and Autumn 1764, during all which 


Time not the leaſt Advance was made on the Part of 


the Baron; and at length the Reſpondent was given to 
know the Baron's Reſolution, not to give up the Charter 


trom the Crown, nor to take an Entry from the Reſpondent. 


Dec. 
+764. 


The Summons was thereupon raiſed in October 1764, called 
and given out, and f chis Date returned, with the following 


Defence: 


Defence: That the Charter to Baron Kennedy, in conſe- 
« quence of the Clan- act, veſted him in the Lands as hold- 
fing of the Crown for ever, under Proteſtation to add and 
6% ejik.” How proper and becounng: that Defence was, is 
humbly ſubmitted. 0 
W When the Proceſs came to be nfifted | in, v though the Writs 
called for were all in the Defenders Poſſeſſion, and could in- 
- ſtantly have been produced, they did not chuſe to ſatisfy the 


Production inſtanter, but craved a competent Time for that 


Purpoſe, whereby the Reſpondent was put to the Expence of 
extracting an Act, and, after the Production was ſatisfied, of 
applying for a Warrant to diſcuſs; which being remitted to 


the next Week's Ordinary in the Outer-houſe, came to be 
inſiſted in before the Lord Elliock, of this Date, when the De- 


fenders thought proper to abſent, and fuffer Decreet to go in 1765. 


r a} 
It is now made an Abs of Gomplaiat, that, as the Sum- 


mons did contain not only. a Reduction and Declarator, 
but alſo of Tinſel of the Property, Mails and Duties, Da- 


mages and Expences, it was improper for the Reſpondent to 


| have taken Decreet in theſe Terms; and, therefore, that a 
| Repreſentation on the Part of the Defenders became neceſ- 
ſary. But, as it is known to your Lordſhips that ſuch is the 
_ eſtabliſhed Form and Stile of all Summonſes of that Nature, 
when the Vaſlal, diſclaiming his true Superior, and has 
taken a Charter from a wrong one: And as, from the De- 
fenders Conduct in the Particulars above mentioned, it was 
apparent, that Shifts and Delays was all they had in view, 

hoping the Matter would wear out of head, the Decreet in 
g N in Terms of the Libel, was meant for no other Pur- 

poſe but to force them to compear; and the Reſpondent ap- 
peals to the whole Proceedings, from firſt to laſt, that all he 
ever inſiſted upon was, for Reduction of the foreſaid erro- 
neous ſpecial Retour, Infeftment, and Charter; and that, in 


_ conſequence of his Right of Superiority, hey {ſhould take 
che Entry from him. 


The 1 
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Expences he had been put to, and of extrac 
ereet: To which the Petitioner, Baron Mare put in his An- 
fwers, inſiſting, that as Mr. Frantis Kennedy was then recently 


d a Repreſentation, - reclaiming: a« 


The Defenders 


| ge the aforeſaid: Deereet in-Abſente, 23d January 1765, 
no earlier than the 22d February, which” being adviſed by 


the Lord Ordinary, without appoiming it to be anſwered, 


be pronounced the Interlocutor recited in the Petition, of 
Date the 8th March 1765, declaratory of the Reſpondent's 


Right of Superiority, and redueing the aforeſaid ſpecial Ser- 
vice and Retour of the ſaid Francis Kenmedy, 1 — follow- 


ing thereon, and Charter under the Great Seal, in favour of 
Baron Mure ; but aſſdilzying from the other Concluſions of 
the Libel. As the Reſpondent had hitherto had no Oppor- 
tunity of being heard in the Cauſe, he preferred a Repreſen- 
tation, inſiſting upon the ſeveral Grounds above mentioned, 


therein ſpecially-fet forth, that he ought to be allowed the 
Ting the De- 


dead, and had left a Son, who was: entitled to take up the 


Lands as Heir to his Uncle, Baron Kennedy, he ought to be 
called in the Proceſs; and chat the Proceſs, in the mean time, 


ought to ſtop, till it ſhould be regularly transferred againſt 
the Heir of 0 Mr. Francis Kennedy :—But the Lord Ordinary, 
by Interlocuter 3 1ſt January 1766, found Baron Mure liable 


- Expenees, and allowed an Ae * n or be ae 
in. 


A ſecond and em Was: + Hroficterh: for Baron Mure, 


. reclaiming againſt the laſt mentioned Interlocutor, ſo far as 

it found the Expences due, and again inſiſting, 2 Ne. 
ceſs ſhould flop till the Heir of Harpa Kennedy, 
Francis, were made Defenders. 


However neceſſary this Tranefatette winks: he * Wb of | 


ſtrict Form, in order to found the Concluſion of Non- entry, 
and Mails and Duties, of Tinſel ef che Property, in regarq 


Barom Mure had not hitherto expede his own-Infeftment, nei- 
ther of which were ever ſeriouſſy meant toche inſiſted on; 


- Jorg. 7 
iich Transference was quite n to the Purpoſe of 


obtaining Declarator of the Reſpondent's Right of Spee 
ty, as againſt Baron Mure, or for reducing his erroneous 
Charter; but in order to avoid all Objeftions on this Head, 
the Reſpondent brought a Transference againſt the Petition- 
er, Francis Kennedy, which was returned the 24th January | 
| ut, with à 10 Proceſs afterwards departed from. 55 
pon adviſing faid laſt mentioned Repreſentation, with 
- the Anſwers, the former Interlocutor was adhered to, by 
another Interlocutor, 17th July laſt, againſt which a 4th 
-, Repreſentation having been preferred, the ſame was alſo re- 
fuſed, by Interlocutor 35th March 1767, when the Lord Or- 
dinary found the Defenders liable in the Expence of Proceſs, | 
a4 and the Expence of extracting the Decreet. 
From this State of Facts, and Proceedings in che Proceſs 
«4 irſelf the Anſwers to the Petition, 'rechiming againſt the Ex- 
| ere, will be obvious. The Reſpondent's Right of Superio- 
rity of theſe Lands, as Purchaſer upon the publick Sale of 
a the Barons of Exchequer, was clear and unexceptionable, as 
any thing of the Kind could be, and the Doubt pretended. 
to be entertained, whether the Reſpondent's Purchaſe did 
_ comprehend the Superiority, or only the Feu-duty, was moſt 
affected, as his Diſpoſition, ' Charter, and Infeftment, all up- 
on Record, contain a clear and explicit Grant ef the Supe- 
-Fiority of theſe Lands; Baron Kennedy's Charter and Infeft- - 
-ment, while the Right ſtood in the Crown, was proper up- 
plendo vices, and from the Tenor of the Charter itſelf, it 
Was apparent, that no more was thereby meant, or intend- 
ed. Baron Rennedy, by his Agent, attended the Sale, ane 
wWitneſſed the Relpoldenr's being preferred as Purchaſer; Mr. 
Francis Kennedy, the Heir of the Baron, acknowledged the 
Reſpondent's Right, and paid him the Feu- duties for feveral 
| Years, notwithſtanding of which, when he came to exx pede 
His ſpecial Service and Infeftment, he retoured theſe Sag as 
— of che Crown, dhe Impropriery of which could not 


be 


I. 10 
be unknown, either to him or Baron Mure; Baron Mure, 
notwithſtanding, expede his Charter under the Great Seal, 
which the Reſpondent having found fault with, the Baron 
confeſſed the Wrong, ſaid he was aſhamed of it, begged a 
Delay, and promiſed, upon his Return from London, 
to take his Entry from the Reſpondent, and after many 
Months Forbearance on the Part of the Reſpondent, without 
one Step taken on the Part of the Baron to redreſs this 
Wrong, he at length poſitively refuſed to give up the Char- 
ter from the Crown, or to acknowledge the Reſpondent for 
- his Superior. And, when the Proceſs came to be inſiſted in, 
your Lordſhips have heard how the Defence was conduQed, 
which has protracted this Litigation now for the Space of 
more than two Years and an Halt. His firſt Defence was 
on the Clan- act, as intitling Baron Kennedy to hold theſe. 


Lands for ever in capite of the Crown, though the Baron 


himſelf had taken his Charter only. ſupplendo wices, and tho” 
the Reſpondent, -upon his after Purchaſe from the Barone of 
Exchequer, ſtood publickly infeft in that Superiority, upon 
his Charter under the Great Seal, and had been acknowledg- 
ed as ſuch by Mr. Francis Kennedy 8 paying o r Tears 


| Feu-duties to him as Superior. 
The Reſpondent is willing to put the moft e Ca : 


ſtruction upon theſe irregular Proceedings; but as by means 
thereof, he was laid under the diſagreeable Neceſſity of bring- 
ing the preſent Action for alerting his juſt Right, had the 
Error or Miſtake been never ſo innocent on the Part of the 
Petitioners, as they have thereby brought upon the Reſpon- 
dent this unneceſſary Expence, which might juſtly have in- 
titled him to carry his Demands much higher, he ſubmits it 
to your Lordſhips, whether material Juſtice and Equity does 
not require that he ſhould be indemnified of theſe Expences 
by hole who ſo e gave occaſion to them. 6 | 
7: 5 TO” whereof, &c. 
066 * LOCKHART. 
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